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Arising out of Order-In-Original No. 52/ADJ/GNR/vPMT/2021—22 dated 27.03.2022 passed
(¥) | by the Deputy Commissioner, CGST, Division-Gandhinagar,  Gandhinagar

Commissionerate

rYereRaT &7 AT o< gar / M/s Jetsibhai Gangarambhai Patel, 108, 1st Floor,
(=) | Name and Address.of the Goldmine Jewel, Near D-mart, Opposite GIDC Gate, K
Appeliant - Road, Green City, Sector-26, Gandhinagar, Gujarat)
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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14, Thes . .
In case of any loss of goods W ‘“éf,‘tﬁgééblgss occur in transit from a factory to a
Qe el (,;‘ g3 R
warehouse or to another factory ,é’lin@ cg;\i?e‘"«sgégﬁouse to another during the course
of processing of the goods in a TE or ‘i,ff_ll_;storage whether in a factory or in a

warehouse.




(@) W%ﬁw%ﬁﬁgmqﬁsﬁﬁwﬁﬂuﬂwww%ﬁﬁﬁﬁwﬁmsﬁﬁﬁmw
W@w%ﬁ%%mﬁ@rwiﬁm%ﬁwmﬁﬂﬁﬁmﬁﬁ%l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. '
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The revision applicatién shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

AT g, HeT ICUTET Lo T HaT srefteliar =yrATTRreRYor % Wi erdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SafrEd TSR # qUg SgER F ST # ardfier, srfien F wraer § ST 4w, I
WW@WWW@@E)E&WWW, IrgaeTaTe § 2nd HIET,
Wﬂqu, AT, FREHTR, AEHcER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. '

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
here amount of duty / penalty / demand /




sector bank of the place where the bench of any nominate public sector bank of the -
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

M/s. Jetsibhai Gagabhai Patel, 108, 1% Floor, Goldmine Jewel, Near D-mart,
Opposite GIDC Gate, K- Road, Green City, Sector 26, Gandhinagar (hereinafter referred to
as 'the appellant’) have filed the present appeal against the Order-in-Original No.
52/ADJ/GNR/PMT/2021-22 dated 27.03.2022 (in short 'impugned order’) passed by the
Deputy Commissioner, Central GST, Division-Gandhinagar, Gandhinagar Commissionerate
(hereinafter referred to as ‘the adjudicating authority). The appellant were engaged in
providing taxable services and are holding Service Tax Registration No.

APTPP4508GSDO0L.

2. The facts of the case, in brief, are that based on the data received from the Central
Board of Direct Taxes (CBDT) for the F.Y. 2015-16 and F.Y. 2016-17, substantial difference
in income was noticed in the income declared in their ITR vis-a-vis the value reflected in
the ST-3 return. As no service tax was paid on the differential income, letters were
therefore, issued to the appellant to provide the details of the services provided and
explain the reasons for non-payment of tax and provide the certified documentary
evidences for the same. The appellant neither provided the documents nor submitted any
reply justifying the non-payment of service tax on such receipts. Therefore, the service tax
amounting to Rs.3,16,498/- was calculated on below arrived differential income.

EY. | Value from | Value of | Differential | Service Service
. ITR or ST-3 - income | fax rate Tax
Value of | Return | Payable .
Form 26AS
2015-16 10,42,100/- 0/- 10,42,100/- 14.5% 1,51,105/-
2016-17 11,02,617/- 0/- | 11,02,617/- 15% 1,65,393/-
F ' | TOTAL | 3,16,498/-

2.1 A Show Cause Notices (SCN) bearing No. GEXCOM/SCN/ST/299/2020-CGDT-DIV-
GNR dated 07.09.2020 was issued to the appellant proposing recovery of service tax
amount of Rs. 3,16,498/- along with interest; under Section 73(1) and Section 75 of the
Finance Act, 1994. Imposition of‘penaﬂlties under Section 70, Section 77(2), Section 77(3),
Section 76 and Section 78 of the Finance Act, 1994 were also proposed.

3. 7 The said SCN was adjudicated vide the irhpugned order wherein the service tax
demand of Rs. 3,16,498/- was confirmed alongwith interest. Penalty of Rs. 10,000/- each
was imposed under Section 77(2) and 77(3) (c) and penalty of Rs. 3,16,498/- was also
imposed under Section 78 of the Finance Act. Penalty under Section 76 was however

dropped.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant was engaged.in the business of works contract services during the

financial year 2015-16 and 2016-17. mprmtmg works service with
material to customers. The total value (i@ ‘“%é@‘f@ shown in the income tax

*}
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return for the FY 2015-16 and FY 2016-17 is Rs. 10,42,100/- and Rs. 11,02,617/-
respectively. The same has been reflected in the profit and loss accounts. The
income tax return of the assessee also reflects the same fact. As per Rule 2A of
valuation rules for works contact services 40% of the value of the total amount are
considered ‘as value of the services. In case, 40% of the total amount i.e. Rs.
10,42,100/- and Rs. 11,02,617/- comes to Rs. 4,16,840/— and Rs. 4,41,046/-
respectively for F.Y 2015-16 and 2016-17 which is much less than the threshold
amount for value of taxable. service of Rs: 10,00,000/-. Hence, no service tax was
payable by the appellant and consequently he has shown NIL service tax returns
for the said financial years.

The adjudicating authority issued various letters and show cause notice to the
assessee based on the third party data received from income tax department.
However, none of the communication was ever received by the assessee as shops
of the complex were demolished by the municipal authorities. The adjudicating
authority passed an order confirming demand of service tax of Rs. 3,16,498/- ex-
parte. This order was also not received by the assessee due to reasons mentioned

“above.

The adjudication process has been done merely based on data collected from
income tax authorities and no independent inquiry has been carried out. Such
order is liable to be set aside. As established by first point of grounds of appeal,
the adjudicating authority has failed to make any independent inquiry and has
passed order merely on the basis of data collected from income tax authorities. It
is well settled that a demand cannot be confirmed merely based on details
collected from income tax department. Reliance placed on the decision of the
Tribunal passes in case of CCE. Jaipur-I Vs. Taha I Consulting Engineers Ltd. -
2016(44) S.T.R. 671 (Tri. Del) wherein it was held that demand of Services Tax on
the basis of TDS /26AS statements/ 3CD Statements are not sustainable. Such a
- similar view was also taken by this Tribunal at Ahmedabad in

o Order No. A/10270-10275/2022 dt. 17-03-2022 ~in Appeal No.
ST/10599/2021- DB filed by M/s J.P. ISCON PVT LTD -

o Order No. A/10804/2022 dated 15-07-2022 in Service Tax Appeal No.
ST/10027/2020 filed by M/s SHRESTH LEASING & FINANCE LTD.

As per proviso to section 73, where any service tax has not been levied or paid or
has been short-levied or short-paid ‘or erroneously refunded by reason of- (a)
fraud; or (b) collusion; or (c) wilful mis-statement; or (d) suppression of facts; or (e)
contravention of any of the provisions of this Chapter or of the rules made
thereunder with intent to evade payment of service tax, Only then the extended
period of limitation can be invoked. In case of the appellant, total amount shown
“under 26AS has been reflected in the income tax return filed by him and there is
" no fraud, collusion, wilful misstatement or suppression of facts with an intent to
evade the payment of tax. Reliance placed on
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o M/S. RAM SEWAK TIWARI VERSUS COMMISSIONER OF CUSTOMS,

CENTRAL EXCISE & CENTRAL GST, JAIPUR-1- (2022 (5) TMI 483 - CESTAT

NEW DELHI) _

o Nitav Industries V. Commissioner of Central Excise & Customs, Rajkot-[2009
-TMI - 202893 - CESTAT, AHMEDABAD],

o Drugs 1989(2)SCC127 R Deivendran vs CCE (2009) 20 STT 50 ( CESTAT SMB)
V Ravi vs CCE (2010) 25 STT 88 ( CESTAT SMB).

5. Personal hearing in the case was held on 22.09.2023. Shri Brijesh Thakar, Chartered
Accountant, appeared before the then Commissioner (A) and reiterated the submissions
made in appeal memorandum. He submitted that the impugned order was not received
or served to them as the building was demolished. They came to know about the
recovery proceedings after about one year through GST Authorities and collected the
order in person from the adjudicating authority and proof of the same can be obtained
from the department. He submitted that the appellant provided service regarding printing
of documents; catallogue etc with-materials, on work contract basis. Therefore, after
allowing applicable abatement, the income from service was less than Rs. 10 lacs in both
the years. Therefore, the income of the appellant from the service is exempted under
Notification No0.33/2012-ST. He undertook to provide sample invoices for supply
alongwith ledger. He further submitted that the show cause notice issued only on the
basis of the ITR data without carrying out further investigation hence the demand is not
sustainable. Further, there was no collusion or suppression on part of appellant.
Therefore, extended period cannot be invoked for issuing the impugned show cause
notice. In view of above, he requested to set-aside the impugned order and allow the

appeal.

5.1 Due to change in the appellate authority, personal hearing in the case was again
held granted on 25.10.2023. However, the appellant requested that their submissions
made before the earlier appellate authority may be considered and that they do not wish

_to avail any further hearing.

6.  Ihave carefully gone through the facts of the case, grounds of appeal, submissions
made in the appeal memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the service tax demand of Rs. 3,16,498/- along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The
demand pertains to the period F.Y 2015-16 and F.Y. 2016-17. ’

6.1  However, on going through the appeal memorandum, it is noticed that the
impugned order was issued on 29.03.2022 and the present appeal, in terms of Section 85
of the Finance Act, 1994, was filed on 28.04.2023. The appellant has claimed that the
impugned order was received on 04.03.2023 personally after receiving a call from CGST
officials regarding tax recovery. They claimed that the premises located in Sector-24,
Gandhinagar having mention in the impugned order was demolished by Gandhinagar
Municipality and therefore the appellant commenced their_business from new address.
Hence, they could not receive the impugned order@ rovided a photo of

ZCRICERTS O3
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6.2  To verify the appellant’s claim, letters were issued on 26.06.2022 and 12.10.2023 to
jurisdiction Assistant Commissioner to confirm the acknowledgment of the impugned
order. The Superintendent vide e-mail dated 17.10.2023, informed that the. impugned
order was dispatched on 19.04.2022. From the reply of Superintendent, it is not
forthcoming whether the order was received by the appellant or otherwise.

6.3  Section 85 of the Finance Act, 1994, provides that the appeal should be filed within
a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of
the Act,.the Commissioner (Appeals) is empowered to condone the delay or to allow the
filing of an appeal within a further period of one month thereafter if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months. Relevant text of Section 85 is reproduced below:

SECTION 85. Appeals to the [Commissioner] of Central Excise (Appeals). — [(1) Any person
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
*[Principal Commissioner of Central Excise or C ommissioner of Central Excise] may appeal to the
Commissioner of Central Excise (Appeals).j

(2) Every appeal---------in the prescribed manner.

(3) An appeal shall be presented within three months from the date of recelpt of the decision or
order of [such adjudicating authority], relating to service tax, interest or penalty under this
Chapter [, made before the dafe on which the Finance Bill, 2012, receives the assent of the
President] : ‘ ] _

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a further period of three months.

[(3A) An appeal shall be presented within two months from the date of receipt of the decision or
order of such adjudicating authority, made on and after the Finance Bill, 2012 receives the assent
of the President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of. Central Excise (Appeals) may, if he is satisfied that z‘/7e
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a further period of one month.]

6.4  Further, in terms of Section 85, the limitation period of two months for filing the
appeal in the present case shall start from date of communication. As the department
could not provide the actual date of acknowledgment, I consider the date of
acknowledgement (04.03.2023) claimed by the appellant to be true. As the present
appeal was filed on 28.04.2023, I find that the appeal has been filed well within the
prescribed time limit. In view of the above discussion and I proceed to decide the appeal

on merits.

7. On merits, the appellant is Eontending that they provided printing services with
material to their clients and in terms of Rule 2A of the Service Tax Valuation Rules, for
work contract they are liable to pay service tax on 40% of the total value. They claim that
their gross value in the F.Y.2015-16 was Rs.10,42,100/- and Rs.11,02,617/- in the F..
2016-17. After deducting the abated value the gross income shall come to Rs.4,16,840/-
and Rs.4,41,04‘6/— for the F.Y. 2015-16 '& F.Y. 2016-17 respectively, which is less than the

threshold limit hence they are not liable to discharge any tax liability.
S

Tﬁ'S\l@s ifcome of Rs.10,42,100/- and
A :,- hey failed to produce any

7.1 Itis observed that the appellant has sh
Rs.11,02,617/- in the F.Y. 2015-16 and F.Y. 20
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invoices or contracts to justify their claim that they were rendering printing service

alongwith material.

72  In terms of Rule 2A (i) (A) of the SERVICE TAX (DETERMINATION OF VALUE)
RULES, 2006; '

 “2A- Determination of value of service portion in the execution of a works contract -
Subject to the provisions of section 67, the value of service portion in the execution of a
works contract, referred to in clause (h) of section 66E of the Act, shall be determined in

the following mannér, namely :-

() Value of service portion in the execution of a works contract shall be equivalent to the
gross amount charged for the works contract less the value of property in goods
transferred in the execution of the said works contract.

Explanation. - For the purposes of this clause, -

XXX

(ii)Where the value has not been determined under clause (i), the person liable to
pay tax on the service portion involved in the execution of the works contract shall
determine the service tax payable in the following manner, namely :-

(A)  in case of works contracts entered into for execution of original works, service
tax shall be payable on forty per cent of the total amount charged for the

works contract;

(B) in case of works contract not covered under sub-clause (A), including works
contract entered into for, -
(i) maintenance or repair or reconditioning or restoration or servicing of any goods, -
or -

(i) maintenance or repair or completion and finishing services such as glazing or
plastering or floor and wall tiling or installation of electrical fittings of
immovable property, service tax shall be payable on seventy per cent of the
total amount charged for the works contract;

(C) in case of other works contracts, not covered under sub-clauses (A) and (),
including maintenance, repair, completion and finishing services such as glazing,
plastering, floor and wall tiling, installation of electrical fittings of an immovable
property , service tax shall be payable on sixty per cent of the total amount
charged for the works contract;

Explanation 1. - For the purposes of this rule, -

(a) “original works” means -
(i) all new constructions;
(i) all types of additions and alterations to abandoned or damaged
structures on land that are required to make them workable;
(i#)  erection, commissioning or installation of plant, machinery or equipment
or structures, whether pre-fabricated or otherwise;”

As the services claimed to have rendered the appellant does not fall under the
definition of ‘original work'. I find that
value is legally not sustainable.
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8. Further, I find that the appellant did not submit the invoices, financial records
before the adjudicating authority to examine the abatement claimed by the appellant.
“Therefore, in the interest of natural justice, I remand back the matter to the adjudicating
authority to decide the case afr esh by following the prmcnple of natural justice and pass a
speaking order considering the submissions of appellant. The appellant is also directed to
submit all relevant documents like Balance Sheet, Profit & Loss Account, Invoices,
Contracts directly to the adjudicating authority to justify their claim that the services
rendered by them includes supply of material and falls under works contract.

9. Accordingly, 1 set-aside the impugned order and remand the matter back to
adjudicating authority for deciding the SCN afresh specifically dealing with the
contentions raised in the written submissions made by the appellant vis-a-vis the

documentary evidences.

10.  erfiorat 5T ot it € erefier T PO SR Al ¥ [T ST gl
The appeal filed by the appellant stands disposed off in above terms.
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To, : o _

M/s. Jetsibhai Gagabhai Patel, ' - Appellant
108, 1% Floor, Goldmine Jewel,

Near D-mart, Opposite GIDC Gate,

K- Road, Green City, Sector 26,

Gandhinagar. '

The Assistant Commissioner ' - Respohdent
CGST, Division- Gandhinagar,
Gandhinagar

Copy tof

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2.. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (System) CGST, Appeals, Ahmedabad

(For uploading the OIA)
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